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The paper | have prepared is entitled: ‘Shariah
Regulations in Contemporary Reforms of Wagf,’
and | have focused mainly on expounding the
rules of Shariah, which are fairly well-developed
on the subject of wagf, but most of them are
based on ijtihad. There is in fact little in the
Quran; in fact there is no reference to waqf
specifically in the Quran. As such, these are
jjtihadi rules that would suggest that the subject
is open to further development in line with
the experiences in the needs of the Muslim
community at any given time.

In the hadith there is a specific reference to
wagqf. Although there is no specific reference
on waqf in the Quran, there are many references
encouraging charity, helping the poor, orphans
and the needy. These verses are very well-
known, “Lan tanalul-birra hatta tunfiqu mimma
tuhibbun,” (You shall not achieve excellence
unless you give of the assets that you love for
yourself to others).

That was what prompted Sayiddina ‘Umar ibn
Al-Khattab to come one day to the Prophet
(PBUH) saying that he has a piece of land in
Khaibar, what are the choices he has, and
that he wants to give it in charity. The Prophet
suggested that he can keep the corpus but give
away the revenue. And that was the subject of
wagqf, which is endowment in perpetuity.

There are different types of wagf. One is waqf
khairi, that is wagf for philanthropic and social
welfare purposes and the other is waqf ahli or
family wagf. In historical terms, the first one is
more important in every other respect. Most of
the wagqf ahli, over the course of time, ended up
to join the first category as wagf khairi. The two
existed side by side, although the one ended
into the other, there was no clear procedure
to mark the end of one and the beginning of
the other. Hence, there was some confusion
even in the rules of figh concerning regulations



in certain aspects of wagf. It is endowment in
perpetuity according to the jumhur (majority) of
the mujtahid (ulama who delivers jjtihad). Only
the Maliki jurisprudence recognises that waqf
can be temporary. For example, rental revenue
of a property may be given in wagf over the
period of the lease or contract period.

The figh also has known aspects of waqf
like waqf al musha, being waqf of undivided
property and waqf of mortgaged property
and wagqf of haq al-intifaq, or ancillary rights
attached to real property. Basically, when we
speak of wagqf, we visualise real property. In
fact, all properties or assets that yield some
revenue are capable of being assigned into
wagf. It should not be such that the corpus
itself is consumable, so wagqf of vegetable and
fruit will not be possible. Issues have arisen in
figh over the ownership of wagf. The jumhur
(majority) of the mujtahid take the position that
the ownership is transferred to God. Even the
owner during his lifetime has no ownership
rights. He relinquishes his rights.

But there are differences. The Hanafi and Maliki
jurisprudents maintain that the owner still
remains in control of the property. He cannot
sell it but he can determine and has a say. In
Shafi'i jurisprudence, a waqf is a contract and
it is concluded when the beneficiary of wagf
gives consent and it becomes binding when the
assets of the waqgf are taken possession of by
the beneficiary. It is not possible for situations of
gabd, or repossession, like waqgf for a mosque
or wagf to the poor.

Another question has arisen over the ownership
of wagf. For those who maintain that wagqif
still remains as the owner, another question

arises: is he the owner or the beneficiary? On
issues that arise on waqf, the judge or gadi has
jurisdiction to determine in particular cases the
stand, situation or status of wagf. For the wagif,
his wishes are upheld by the rules of Shariah.
There is a legal maxim, nusus al-waqif ka-nusus
ash-shari: ‘What is determined by the wagqif is
what is determined by the Law Giver'. So, the
mutawalli of waqf or the manager of waqf, his
first duty is to honour the wish of the wagqif and
this, to some extent, has become the source of
the problem with reference to wagf, as | will
elaborate.

On the position of the mutawalli or wagqif,
different expressions are used. Sometimes you
hear nazir, gayyim, mushrif, mubashir, all of
them are alternative terms conveying the same.
In history, we also have situations where you
have a mutawalli and a nazir or a mutawalli and
a gayyim. Sometimes you have two mutawallis
over the same waqf, one from one madhhab
and another from the other madhhab, but rules
of Shariah are maintained that a mutawalli or
the manager of waqf must be a Muslim, must
be trustworthy and an upright person. There is
no gender distinction made. A man or a woman
can be a mutawalli, even a blind person, so long
as he or she is a competent person, a mukallaf
(responsible or accountable person), can be the
mutawalli of wagf.

The mutawalli is responsible to administer the
wagf, repair, upkeep, renovation; and utilisation
and payment of the revenue to the beneficiaries
and managing the employees of wagqf as well
as handling any disputes that arise concerning
the wagf. These are the duties of the mutawalli
of wagf, but he is not entitled, according to the
rules of figh to set the substance or the corpus
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